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AN INTRODUCTION TO 

EQUITY TRUST’S MODEL DOCUMENTS 
Through its “CSA Land Tenure Initiative” Equity Trust has developed, and continues to refine, alternative ownership models that address a problem often faced by Community Supported Agriculture (as well as other farms producing fresh food for local consumption).  Simply stated, the problem is that in many parts of the country these farms find it difficult or impossible to gain secure, affordable, long-term access to farmland.  Though they practice and promote sustainable agriculture, their own sustainability is often threatened by unaffordable land prices – particularly in the very regions that offer the strongest markets for their produce.  Too many of these farms are forced to cultivate rented lands that can be sold at any time for non-agricultural use, at prices far beyond what is affordable for the farmers.  

To address this problem, Equity Trust began working with certain farms and their CSA members to raise donations so that Equity Trust – as a nonprofit organization serving to represent the community – could purchase an ownership interest in the property, thereby reducing to an affordable level the cost remaining for the farmer.  Equity Trust’s video “Farmers and Farmland for the Future” describes two of these projects, involving two different approaches to ownership.  With one approach, illustrated by Live Power Community Farm in northern California, Equity Trust purchased a very unusual conservation easement and purchase option, with the result that (a) the farmers would only have to pay for the “farm value” of the property, not the value it would have for developers or people seeking a country estate, and (b) the property would continue to be actively farmed and would remain affordable for future farmers.  With the other approach, illustrated by Roxbury Farm in the Hudson Valley, Equity Trust purchased the land, which it leases to the farmers through a 99-year renewable ground lease that allows them to own the buildings and other improvements on the land and that requires continued active farming and continued affordability.  

The success of these pilot projects has resulted in a growing number of inquiries from farmers and others who are interested in employing these approaches.  However, ETI is a small national organization and does not have the capacity to play an ownership role in large numbers of cases around the country.  A certain number of local and regional land trusts are interested in playing such a role – for which they are better positioned geographically than ETI is – and a few are actively exploring the possibility.  But this is not a role that land conservancies are accustomed to, and there have been no fully developed model documents, technical guidelines and instructional materials to help them move into such a role.  (These organizations do of course hold many conservation easements, but not the kind of specialized easement and purchase option described here.)  

To promote wider use of these alternative approaches to the ownership of CSA farms, Equity Trust has worked to develop a model conservation easement with purchase option and a model agricultural ground lease, together with guidelines and commentary intended to help land trusts and farmers adapt and apply one or the other model to their own circumstances.  This work has drawn upon ETI’s experience with the pilot projects and on extensive consultations with CSA farmers, land trust personnel, attorneys and appraisers. 

The model documents have now been through several drafts, as have the commentaries on the documents and the detailed discussion of different types formulas that may be used to limit the resale prices of improvements on leased land.  None of the current drafts are assumed to be final drafts, but we are making them available at this time for two reasons: (1) we think the material is fully enough developed to be useful to people who are interested in using these approaches and who would otherwise have to develop their own documents from scratch, and (2) we are soliciting feedback – comments, critiques, suggestions – from the widest possible range of groups and situations.  We will post further revised drafts as they are developed, and we plan to publish a printed manual that will include final drafts of these and other materials in March, 2009. 

Similarities and Differences between the Two Models

The specialized long-term ground lease and conservation easement presented here both provide ways of managing the long-term use and allocation of agricultural land.  Both involve forms of “shared ownership” that separate the rights in a “bundle” of ownership rights so that a farmer will have long-term rights to develop, improve, and use a farmstead and farmlands, while another entity – a land trust or other stewardship institution – will have the right to oversee and regulate this use in certain ways.  Both provide a means of prohibiting or restricting non-agricultural development, non-agricultural land uses, and ecologically damaging practices, and both entail the granting of a purchase option that will give the non-farming party a significant degree of control over transfers of ownership, allowing that party to see that the property will be passed on to other farmers for prices that farmers can afford.  Both types of instrument are highly flexible as to the kinds of activities that they regulate and the extent to which they regulate them.  Either one may, for instance, simply require agricultural use of the property, with such use broadly defined; or, at the other extreme, either one may closely regulate agricultural practices – for instance, by requiring organic or biodynamic farming and/or by requiring the implementation of a detailed land management plan.

The two types of instrument do differ in fundamental ways, however.  In the case of the easement, it is the farmer who owns the fee interest in the property – both land and improvements – while transferring certain rights, permanently, to a land trust or other institution, thus perpetually restricting what the owner (including all successive owners) can do with the property, and giving the land trust the ability to enforce these restrictions.   

In the case of the long-term ground lease, the fee interest in the land is owned by a land trust or other institution, while specific rights of possession and use are transferred to the farmer, along with the ownership of buildings and other improvements on the land.  (Farmers normally buy existing improvements when they enter into the ground lease agreement and may develop and own other improvements subject to the terms of the lease.)  

Ground leases are often written for terms of 99 years, and may be renewable upon the expiration of that term, so they can provide very long-term multigenerational land tenure for farm families.  However, ground leases do not run with the land as perpetual restrictions in the way that conservation easements do by law.  When a ground lease is given up by a farmer-lessee, the land trust lessor has an opportunity to buy the improvements and revisit the question of what requirements and restrictions should be applied to the property in the future.  The holder of a conservation easement, for better or for worse, has much less freedom at such times to change the requirements and restrictions imposed by the easement.

Another difference between the two models involves the ease with which the restrictions and requirements can be enforced.  A land trust that is a ground lessor is in a stronger position with regard to enforcement than is a land trust that holds an easement.  A ground lessor, as the owner of the fee interest in the land, has the power, ultimately, to evict a ground lessee who violates restrictions or requirements.  A ground lessor is also in a stronger position with regard to the control of transfers from one farmer to another, since the lessor may refuse to approve the transfer of the lease (or refuse to issue a new lease) to a purchaser of the improvements if the transaction is not in compliance with the terms of the lease – e.g., if the purchaser is not a “qualified person” or if the price exceeds the purchase option price.

Which of these approaches is more acceptable and more workable for farmers in varying situations depends on several factors.  The fact that a ground lessee has “outright title” only to the improvements and is in a “weaker” position with regard to enforcement will mean that many farmers would prefer that their farm be subject to an easement rather than a ground lease.  At the same time, the up-front cost of acquiring both land and improvements subject to an easement can be much greater than the up-front cost of acquiring just the improvements together with a leasehold interest in the land, so for many new farmers the latter approach is likely to be more affordable.  

Land trusts, too, may have specific reasons to prefer one approach over the other.  Not surprisingly, many land trusts are more comfortable in the role of easement-holder than in the unfamiliar role of ground lessor.  But, when the easement includes a purchase option and when easement and option apply to house and barns and other farmstead improvements as well as to farmland, the situation may feel not at all familiar to these land trusts.  Some of them, if they want to see that the farmstead as well as the farmland remains affordable to farmers, may decide that fee ownership of the land and the use of a ground lease is a more conventional and straightforward way of accomplishing their purpose.

Ancestry of the Model Documents

Model Agricultural Ground Lease.  This Model is a direct descendent of the “Revised Model Community Land Trust Ground Lease” published by the Institute for Community Economics in the Community Land Trust Legal Manual (2002) with funding from the U.S. Department of Housing and Urban Development.  The Model Community Land Trust Ground Lease was designed for use by community land trusts (CLTs) that provide affordable homeownership opportunities for lower income people on leased land.  The Model, which, in its various stages of evolution, has been the basis for ground leases used by approximately 100 CLTs over the past 25 years, requires that the lessee-homeowner occupy the home as a permanent residence and controls resale of the home to assure that it will be resold to an income-qualified home-buyer (or back to the CLT) for a price that is capped by a formula designed to keep it affordable for buyers in a designated income range.  

The original ICE Model Lease was developed under the Direction of Chuck Matthei – then the Executive Director of ICE and later the founder of Equity Trust – with substantial pro bono assistance from attorney David Abromowitz of Gouldton and Storrs, PC, in Boston, among other attorneys.  The revised version was prepared under the direction of then ICE Technical Assistance Director Kirby White, again with important assistance from David Abromowitz.  The development of the Model Agricultural Ground Lease was launched under the direction of Chuck Matthei at Equity Trust and has been carried forward by Kirby White and David Abromowitz in roles similar to those they played in the development of the ICE Model.  Many others – including land trust personnel, attorneys, and farmers – have provided important input as the Model CLT Lease has been adapted and altered to address the concerns of farmers and those working to keep farmers on the land.

Model Agricultural Conservation Easement with Option to Purchase.  This document has been derived from a greater number and variety of sources than is the case with the Model Agricultural Ground Lease.  In its structure and in the inclusion of an option to purchase at agricultural value, it owes much to the Agricultural Preservation Restriction (APR) developed by the Massachusetts Department of Agricultural Resources.  In other significant ways, though not in its structure, the Model Easement has been influenced by the innovative easement and purchase option held by Equity Trust on Live Power Community Farm.

Questions and Comments Invited.

We really are eager to hear your thoughts on these materials.  Emails should be sent to both Equity Trust ED Ellie Kastanopolous (elliek@equitytrust.org) and Kirby White (kwhite@capital.net).  

